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KEY TAKEAWAYS

New requirement for contemporaneous transfer pricing (TP) documentation to be prepared prior

to the due date for filing the tax return, removal of the provision for offsetting adjustments, and a new
definition of arm’s length range — these are just some of the changes introduced by the Income Tax
(Transfer Pricing) Rules 2023 (hereafter referred to as “2023 TP Rules”) to Malaysia’s TP regime.

“With the introduction of the 2023 TP Rules, certain aspects of Malaysia’s new TP regime are becoming
more similar to Singapore’s,” shared Adriana Calderon, Director — Asia and Malaysia, and Hong Chuan
Tan, Director — Malaysia, Transfer Pricing Solutions Asia, in a webinar organised by the Singapore
Chartered Tax Professionals. “Yet, taxpayers cannot assume that the two TP regimes are the same as
many nuanced differences, both in terms of actual TP rules and tax authorities’ administration, remain.”

Malaysia: Key Changes Arising from the 2023 TP Rules

TIMELINE TO PREPARE TP Accordingly, Malaysia taxpayers will need to
DOCUMENTATION disclose the following information in their TP
documentation going forward:

Starting from Year of Assessment (YA) 2023,
Malaysia taxpayers will be required to include the
date on which their contemporaneous TP
documentation is completed, and )
contemporaneous TP documentation will refer to master file based on the OECD's

TP documentation that is prepared no later than three-tier documentation approach),
the filing due date. e Information on the taxpayer's

business (such as organisational
structure, functional analysis, and
selection of TP method), and

e Detailed information regarding any
cost contribution arrangement
entered into by the taxpayer.

¢ Information on the multinational
enterprise group for the relevant basis
period (similar to that required in the

INFORMATION TO BE DISCLOSED IN A TP
DOCUMENTATION

Detailed documentation requirements previously
outlined in the Malaysian TP Guidelines have
been incorporated in the 2023 TP Rules.
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DEFINITION OF ARM’S LENGTH RANGE

Malaysia has narrowed its definition of arm’s
length range which is applied to determine the
arm’s length price in a controlled transaction.
Moving away from the interquartile range (that is,
from the 25 percentile to the 75 percentile) used
in most tax jurisdictions, the new arm’s length
range in Malaysia will be between the 37.5
percentile and 62.5 percentile.

Under the 2023 TP Rules, where the transfer
price falls within the arm’s length range, such
price will generally be considered to be at arm’s
length. Conversely, where the transfer price falls
out of the arm’s length range, an adjustment will
be made to move the transfer price to the median.

The Inland Revenue Board of Malaysia (IRBM)
may further adjust the transfer price (to the
median or any point above the median and within
the arm’s length range) if the uncontrolled
transactions have lesser degree of comparability,
or if the comparability defects cannot be
quantified, identified, or adjusted.

OFFSETTING ADJUSTMENTS

Prior to the 2023 TP Rules, any TP adjustments
made by the IRBM on one of the persons in a
controlled transaction may be offset by an
adjustment on the assessment of the
counterparty in that transaction upon request.
This will no longer be the case under the 2023 TP
Rules.

This change to offsetting adjustments will impact
domestic controlled transactions, where a TP
adjustment is made on a taxpayer, but the
counterparty taxpayer is not eligible to apply a
corresponding relief. This may lead to double
taxation.
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USE OF DATA FROM YEARS PRIOR OR
AFTER BASIS PERIOD

The IRBM used to allow the application of data
for comparability from other years prior to or
after that basis period if complete and
accurate data are available. Under the 2023
TP Rules, however, the application of data for
prior years can only be used to assist in the
selection of the comparable, and not for the
use of multiple year averages (weighted
average).

SPECIAL  VOLUNTARY DISCLOSURE
PROGRAMME

A special voluntary disclosure programme has
been introduced by the IRBM to provide an
opportunity for taxpayers to come forward
voluntarily to declare their correct tax position
and rectify any errors made in the past.

The programme offers full waiver on penalties
and surcharges and is effective from 6 June
2023 to 31 May 2024. No audit or investigation
will be undertaken for the YAs for which the
voluntary disclosure is made.

The programme covers both direct and
indirect taxes and is applicable to TP issues.
Taxpayers may take this chance to review
their TP policies and documentation to assess
if there are any TP risks or gaps that need to
be addressed.
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Case Study

With the changes to the Malaysian TP regime,
what are some areas that businesses may need
to reassess to ensure TP compliance? Let’s take
a case of SingCo, a Singapore company in the
software business.

BACKGROUND

SingCo purchases software licences from third-
party suppliers and onsells these licences to its
subsidiaries in Malaysia, Thailand, and Vietnam.

The subsidiaries distribute the software licences
to third-party customers in their respective
countries, while SingCo distributes to third-party
customers in Singapore and countries with no
related parties.

SingCo also provides management services to
the subsidiaries.

CONSIDERATIONS FOR MALAYSIA TP
PURPOSES

For Malaysia TP purposes, assuming that the
Malaysia subsidiary (MY Sub) has already put in
place its TP policy and prepared its TP
documentation, it will need to review such TP
policy and TP documentation to ensure that they
remain relevant under the new 2023 TP Rules.

For example, MY Sub will need to update its TP
documentation for the relevant YA to disclose
additional information as required by the 2023 TP
Rules, such as group-level information and
information on the taxpayer’s business.

Beyond the additional disclosure requirements,
MY Sub will also need to consider whether the
existing transfer price based on its TP policy will
continue to fall within the new arm’s length range
in Malaysia (that is, between the 37.5 percentile
and 62.5 percentile). If otherwise, MY Sub will
need to perform a benchmarking analysis to
arrive at a new transfer price within the new arm’s
length range. Failure to do so may prompt the
IRBM to make TP adjustments and may attract
further surcharge.
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In practice, it is noted that the IRBM has a
preference for local comparables for
benchmarking analysis. The Inland Revenue
Authority of Singapore (IRAS), on the other
hand, is generally more open to regional
comparables when taxpayers are unable to
find sufficiently reliable local comparables.

Assuming that the benchmarking analysis is
performed by SingCo using Singapore
comparables or regional comparables, MY
Sub  must consider localising the
benchmarking analysis using local
comparables for Malaysia TP purposes given
IRBM’s strong preference for local
comparables.

To support the mark-up imposed on the
management fees, MY Sub’s TP policy and
TP documentation should cover the specific
services performed by SingCo and explain
how MY Sub benefited from such
management services rendered. Ultimately,
MY Sub will need to convince IRBM that the
amount of management fees paid provides a
commercial benefit and is reasonable for the
level of management services that MY Sub
received from SingCo.
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The introduction of the 2023 TP Rules brings about several important changes to the Malaysia TP
regime. Malaysian taxpayers should review and update their TP policies and TP documentations for
the relevant YAs. Malaysian taxpayers looking to rectify prior year TP errors may consider the special
voluntary disclosure programme available till 31 May 2024.

Please click here to rate this article.
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This technical event commentary is written by SCTP's Tax Head, Accredited Tax Advisor (Income Tax) Felix Wong.
For more insights, please visit https://sctp.org.sg/Tax-Articles.

This article is intended for general guidance only. It does not constitute professional advice and may not represent the
views of Transfer Pricing Solutions Asia, the facilitators or the SCTP. While every effort has been made to ensure the
information in this article is correct at time of publication, no responsibility for loss to any person acting or refraining from
action as a result of reading this article or using any information in it can be accepted by Transfer Pricing Solutions Asia,
the facilitators or the SCTP.

SCTP reserves the right to amend or replace this article at any time and undertake no obligation to update any of the
information contained in this article or to correct any inaccuracies that may become apparent. Material in this document
may be reproduced on the condition that it is reproduced accurately and not used in a misleading context or for the
principal purpose of advertising or promoting a particular product or service or in any way that could imply that it is
endorsed by Transfer Pricing Solutions Asia, the facilitators or the SCTP; and the copyright of SCTP is acknowledged.

© 2023 Singapore Chartered Tax Professionals. All Rights Reserved.
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